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Chairman Hanger, Vice Chairman Landes, and members of the Medicaid Innovation and
Reform Commission, thank you for the opportunity to share my views on why Virginia should
not participate in the Patient Protection and Affordable Care Act’s Medicaid expansion in any
way, shape, or form.

My name is Michael F. Cannon. I live in the City of Alexandria and have been a resident
of the Commonwealth for more than three decades. | am a product of Virginia elementary and
secondary education. | received a degree in American Government from the University of
Virginia, and degrees in economics and law & economics at night from George Mason
University. | am the director of health policy studies at the Cato Institute. Founded in 1977, the
Cato Institute is a non-partisan, non-profit, 501(c)(3) educational foundation located in
Washington, D.C., whose mission is to promote the principles of individual liberty, limited
government, free markets, and peace. To maintain its independence, the Cato Institute accepts no
government funding.

In June 2012, the Supreme Court made the Patient Protection and Affordable Care Act’s
expansion of Medicaid optional for states. It is not in the interest of Virginia taxpayers, present
or future, to participate in that expansion. Key points from my testimony include:

e Expanding Medicaid will not “recapture Virginia dollars being sent across the
Potomac.” If Virginia expands its Medicaid program, every single penny it receives
from the federal Treasury will be raised by issuing new federal debt. The Medicaid
expansion will not recapture Virginia dollars. It would impose an unfair tax on future
generations who are not represented here today.

e Expanding Medicaid would require Virginia to increase taxes and/or reduce spending
on education and other services by far more than initial projections suggest.

e Refusing to expand Medicaid would reduce federal deficits and the federal debt,
which are an implicit tax on future Virginia taxpayers. A recent study estimated the
states that have most forcefully rejected the expansion will reduce federal deficits and
debt by more than $8 billion per year.

e According to one estimate, the vast majority (82 percent) of those who would receive
Medicaid coverage under the expansion already have private insurance today.
Expansion could reduce their access to care, with potential negative health



consequences.

e Expansion would increase, not reduce, emergency-room use by an estimated 40
percent, leading to greater overcrowding. A back-of-the-envelope calculation
suggests emergency-room spending could increase by $43 million per year.

e Expanding Medicaid may not improve enrollees’ health at all. A study of the most
vulnerable people targeted by the expansion found “Medicaid coverage generated no
significant improvements in measured physical health outcomes.”

e Expansion would reduce jobs, not increase them.

e Expanding Medicaid means forcing Virginia taxpayers to give even more of their
income to Medicaid fraudsters.

e The federal government has announced a plan to rescind the Medicaid “DSH” cuts
that were leading many hospitals to argue for the expansion.

e Expanding Medicaid would neither eliminate discrimination against U.S. citizens nor
eliminate penalties against employers. Alternative strategies are available that would
completely eliminate both.

e The Medicaid expansion is all but irrevocable. Any “sunset” provision would be
easily overridden — particularly if, as some legal scholars warn, the federal
government prevents Virginia from exiting the expansion.

e (Covering the expansion populations through the state’s health insurance “exchange,”
as Arkansas has proposed, would increase the expansion’s cost to both to the state
and the federal government by 50 percent, and is likely unlawful.

e Under NFIB v. Sebelius, Virginia can refuse to implement all mandatory Medicaid
provisions in the PPACA—including eligibility for all children below 138 percent of
poverty, “maintenance of effort,” the “MAGI” income standard, and eligibility
determinations for Exchanges—not just the newly eligible adult population.

e Virginia would have plenty of company if it chose not to participate. Twenty or more
states are refusing to implement the Medicaid expansion.

e Expanding Medicaid exposes Virginia to the risk of becoming a “Medicaid magnet,”
where people move to the Commonwealth from non-expansion states such as North
Carolina or Tennessee for the purpose of enrolling in Medicaid and taking advantage
of other state services.

Finally, there are better alternatives. Rather than burden taxpayers with this new expense,
Virginia should continue to refuse to implement the Medicaid expansion or a health insurance
Exchange; join Maine in challenging HHS’s attempt to force states to implement parts of the
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expansion the Supreme Court rendered optional; join Oklahoma in challenging the IRS’s attempt
to issue subsidies and impose taxes that Congress did not authorize; launch an Oregon-like study
to discern what impact if any Medicaid has on the health of existing populations; and enact a
Tennessee-style “Good Samaritan” law and medical malpractice liability reforms that expand
access to care for the poor without imposing new burdens on taxpayers.

Background

The “Patient Protection and Affordable Care Act” of 2010 carries costs that far outweigh
its benefits. The PPACA makes access to care less secure for millions of Americans, depresses
economic activity, eliminates jobs, increases health care costs, increases the burden of
government, and traps people in poverty.? It imposes $1.2 trillion in new taxes through 2022.
According to one estimate, these taxes will reduce economic output by as much as $750 billion
in just the first six years.*

The PPACA commits taxpayers to pay for an estimated $1.6 trillion in new federal
spending through 2023.> Roughly half of this new spending consists of subsidies to private
health insurance companies that will flow through new government agencies called health
insurance “exchanges.” The balance comes from a 50 percent increase in the number of
nonelderly Medicaid enrollees.® This is money the federal government simply does not have.

The non-partisan Congressional Budget Office estimates the PPACA will eliminate
roughly 2.5 million jobs by 2019.” The Federal Reserve has reported, “Employers in several
Districts cited the unknown effects of the Affordable Care Act as reasons for planned layoffs and
reluctance to hire more staff.”® The law has caused employers to cut hours for everything from
waiters to college professors. Former Obama economic advisor Austan Goolsbee predicts that
even if overall hiring in the economy increases, the PPACA could cause overall hours worked to
fall,’ while former advisor Jared Bernstein admitted, “I’'m a little nervous about that [Federal
Reserve report]...I think there's something to it...I’ve got a news flash for you. The Affordable
Care Act is not a jobs program.”10

Congress and President Obama have already repealed one of the PPACA’s three new
entitlement programs—the Community Living Assistance Services and Supports Act, or CLASS
Act™—as well as other provisions of the law.'? Repealing the remaining provisions of the
PPACA is essential to making health care better, more affordable, and more secure, as well as
making the federal government live within its means. A union that formerly supported the
PPACA, the United Union of Roofers, Waterg)roofers and Allied Workers, has reversed its
position and is now calling for the law’s repeal.’

The Role of States in the PPACA

The PPACA relies on states to implement the Exchanges and Medicaid expansion.** Each
provision would impose significant costs on the state of Virginia. Virginia is under no obligation
to implement either. Between the two, the Medicaid expansion would cost the state far more.™
Whether to implement the expansion may be the most important decision facing Virginia
officials.



Somewhat ironically, the PPACA gives Virginia officials considerable power to shape
how the Act operates, but only if state officials refuse to implement these provisions.
Implementing either an Exchange or the Medicaid expansion cedes more control over the state’s
health care sector and destiny to the federal government. If Virginia officials wish to reassert
control over their health care sector, they must refuse to implement these provisions.

The Unknowable Cost of Medicaid Expansion

Under the PPACA, Virginia has the option of expanding its Medicaid program to cover
all citizens and legal immigrants below 138 percent of the federal poverty level. The federal
government will cover 100 percent of one category of spending (i.e., claims) for one category of
enrollees (newly eligible adults), for the first three years. Virginia would be responsible for
funding the administrative costs, plus the cost of covering newly eligible children, plus the cost
of any already-eligible new enrollees at the state’s current matching rate (roughly 50 percent).*®

Beginning in 2017, Virginia would also begin to pick up a larger share of the cost of
claims for newly eligible adults. That share would rise to 10 percent by 2019. According to one
news report, “States will receive more than $9 in federal money for every $1 they spend to cover
low-income residents under” the expansion.!” This offer stands, as one observer puts it, in
“theoretical perpetuity.”*®

The Kaiser Family Foundation and the Urban Institute project Virginia’s share would
total a considerable $2.6 billion over 10 years.'® Economist Jagadeesh Gokhale is a leader in his
field and a member of the Social Security Administration’s advisory board; when the Social
Security program wants to know how to make these sorts of projections, they come to him.
Gokhale more realistically projects the expansion will cost up to 45 percent more than the
Kaiser/Urban estimates,?’ which suggests the expansion, under current law, would cost the state
of Virginia close to $4 billion.

The actual cost is likely to be much higher, for two reasons.

First, actual enrollment and spending in government health programs typically far
surpasses initial projections. Congress’ Joint Economic Committee notes, “In 1967, the House
Ways and Means Committee predicted that the new Medicare program, launched the previous
year, would cost about $12 billion in 1990.” Instead, “Actual Medicare spending in 1990 was
$110 billion—off by nearly a factor of 10.”?* Jonathan Ingram of the Foundation for Government
Accountability reports that when Arizona expanded its Medicaid program in 2002, actual
enrollment reached nearly three times the projected level, while spending quadrupled initial
projections.?? In just one year, the actual cost to the federal government of establishing state-run
Exchanges more than doubled the projected cost, from $2 billion to $4.4 billion.?* Over the long
term, such programs expand, and are almost never eliminated or pared back in any significant
way.

Second, the federal government is likely to renege on the initial 9-to-1 match—because it
must. The federal debt stands at $12 trillion, or 74 percent of gross domestic product. In 2014,



the federal government will run a projected $514 billion deficit. Under current law, annual
deficits could cause the federal debt will grow to $21 trillion by 2024.2* According to the
Congressional Budget Office (CBO):

Under current law, federal debt held by the public as a percentage of GDP in 2024 is
projected to reach its highest level in more than 75 years and roughly double the average
of about 40 percent experienced over the 1974-2013 period...

Continued rising debt would dampen economic growth and thus reduce people’s income
compared with what it would otherwise be. It would also increasingly restrict
policymakers’ ability to use tax and spending policies to respond to unexpected
challenges and would boost the risk of a fiscal crisis, in which the government would lose
its ability to borrow at affordable rates. To avoid those consequences, lawmakers will
ultimately have to make significant changes to tax and spending policies—Iletting
revenues rise more than they would under current law, reducing spending for large
benefit programs below the projected amounts, cutting other federal spending to even
lower levels by historical standards than currently projected, or adopting some
combination of those approaches.?®

Since Congress tends to reverse spending cuts or tax increases before they take effect, the CBO
also makes the more realistic projection that if current policies continue, federal debt will grow
to $28 trillion by 2023, or 83 percent of GDP,%* and the adverse consequences “would be
exacerbated if federal debt exceeded the amounts projected in CBO’s baseline, as it would if
certain deficit-reducing policies that are scheduled to take effect were instead reversed without
being replaced by other policies with similar budgetary effects.”?’

It is unrealistic to assume the federal government will maintain the Medicaid expansion’s
9-to-1 matching rate. House Budget Committee chairman Paul Ryan (R-WI) has told governors
and state legislators, “The fastest thing that’s going to go when we’re cutting spending in
Washington is a 100- or 90-percent match rate for Medicaid. There’s no way. It doesn’t matter if
Republicans are running Congress or Democrats are running Congress. There’s no way we’re
going to keep those match rates like that.”?® Indeed, President Obama proposed reneging on that
commitment in two consecutive budget proposals.?® Republicans in both the House and Senate
have introduced legislation to eliminate the enhanced matching grant formula.® When Congress
reneges on that commitment, the Medicaid expansion will cost Virginia even more than the
direst projections.

Virginia currently spends about $3.5 billion per year to cover 1 million residents through
Medicaid.*! Under the Medicaid expansion, each of those numbers would rise dramatically and
continue to climb.

South Carolina governor Nikki Haley summarized the situation: “The federal government
likes to wave around a nine dollar match like it is some silver bullet, some extraordinary benefit
that we cannot pass up. But what good do the nine dollars do us when we can’t come up with the
one? And what good are any dollars when they come through a program that doesn’t allow us the
flexibility to make the decisions that are in the best interest of the people?”*



Medicaid Expansion Cannot and Will Not “Recapture Virginia Dollars”

Expanding Medicaid will not “recapture Virginia dollars being sent across the
Potomac.”® That claim is innumerate, demonstrably false, and should have no part in this
debate.

Every penny Virginia sends to the federal government has already been spent. If it hadn’t,
the federal government would be running surpluses instead of deficits. If Virginia expands its
Medicaid program, therefore, every single penny it receives from the federal Treasury will be
raised by issuing new federal debt.

If you choose to expand Virginia’s Medicaid program, you will not be recapturing
Virginia dollars from Washington.” You will be taking dollars from future generations who are
not represented here today. It is unfair — it is immoral — to tax future generations to expand
Medicaid for current generations. And it is the height of either ignorance or hypocrisy to say
Virginia must expand Medicaid out of fairness to taxpayers.

Supporters of expanding Medicaid must to explain how it is unfair when Virginia must
send tax dollars to Washington for the benefit of other states, but not unfair when they tax people
who are not represented here today (future generations) for the benefit of those who are. If
supporters of the Medicaid expansion want to live by their own standard of fairness, they would
propose a new tax by which Virginia would cover the entire cost of the Medicaid expansion. The
fact that they have not suggests their support for expanding Medicaid is less about fairness than
the opportunity to hand out benefits to favored constituencies without having to be the ones to
impose the taxes that pay for those benefits. If you ever wanted to know how important
Virginia’s balanced-budget requirement is, look no further than how hungrily many Virginia
elected officials eye an attempt to spend government funds that they themselves do not have to
raise through taxation. Some are even willing to shut down the government to do it.

Virginia Officials Can Reduce Federal Deficits, Debt

Implementing the expansion would not only increase state spending. It would increase
federal spending as well. But states can reduce federal spending, deficits, and debt by rejecting
the expansion.

Shortly after the Supreme Court’s ruling, the CBO estimated that the handful of states
that would refuse to expand Medicaid had reduced federal deficits by $84 billion.** One study
estimates that just 14 states will reduce federal deficit spending by $8 billion per year by refusing
the expansion.®

More Medicaid, More Fraud
Expanding Medicaid means forcing Virginia taxpayers to give even more of their income

to Medicaid fraudsters. The amount of fraud in Medicaid is stunning even by government
standards.® In one example, a Brooklyn dentist billed taxpayers for nearly 1,000 procedures in a



single day.®” Rampant fraud has led the Government Accountability Office to designate
Medicaid as a “high-risk” program for the past decade.*® Official estimates suggest Medicaid
loses tens of billions of dollars to fraud annually—but experts deride those estimates as
“comfortingly low and quite misleading.”39

Crowding Out Private Coverage

Expansion is neither a wise or well-targeted use of Virginia taxpayers’ dollars, because it
would spend scarce state resources on people who already have private insurance. A recent study
by PPACA supporters projected “high rates of crowd-out for Medicaid expansions aimed at
working adults (82%), suggesting that the Medicaid expansion provisions of PPACA will shift
workers and their families from private to public insurance without reducing the number of
uninsured very much.”*® Medicaid expansions in Arizona, Delaware, Maine, and Oregon did not
reduce those states’ uninsured rates at all, though they were accompanied by declines in private
coverage. **

Worse Access to Care

When Medicaid crowds out private health insurance, it often leaves patients with less-
secure access to care. Nationwide, roughly one third of physicians refuse to accept new Medicaid
patients.* According to the U.S. Department of Health and Human Services, “Only about 20
percent of the nation’s 179,000 practicing dentists accept Medicaid.”** In states like Maryland,
the number is one in six.**

According to the Annals of Emergency Medicine, Medicaid patients are twice as likely to
experience barriers to primary care as privately insured patients. The authors conclude,
“Expansion of Medicaid eligibility alone may not be sufficient to improve health care access.”*

Medicaid Expansion Will Increase Emergency-Room Use

Supporters of have repeatedly promised that the Medicaid expansion will reduce
emergency-room overcrowding. Yet the evidence shows that implementing the expansion will
increase emergency-room use, not reduce it.

The Oregon Health Insurance Experiment — the largest and most reliable study ever
conducted of Medicaid or any health-insurance expansion — found that when the State of Oregon
opened its Medicaid program to the same target population, emergency-room use increased by
40 percent.*® A back-of-the-envelope calculation suggests emergency-room spending in Virginia
could increase by $43 million per year.*’

Medicaid’s poor access to primary care leads enrollees often turn to emergency
departments. As one emergency-room physician recently explained in The Washington Post:

In our hospital, about one in 10 patients with Medicaid is a frequent visitor to the
emergency department because many physicians don’t accept that insurance. Trying to
understand the inability of patients with insurance to see primary-care providers, | called



three local clinics, pretending to be a patient with Medicaid, and tried to make an
appointment. The soonest | could see a primary-care doctor was two months. Primary-
care physicians who accept Medicaid insurance are overwhelmed with patients. ..*®

It is little surprise, then, that the above-mentioned Annals study found Medicaid patients are

twice as likely as those with private insurance to use the emergency room as a source of primary
49

care.

The Journal of the American Medical Association reports that emergency rooms “are
increasingly serving as the safety net for medically underserved patients, particularly adults with
Medicaid.” The authors of that study found, “Adults with Medicaid accounted for most of the
increase in ED visits” between 1997 and 2007, which was “almost double of what would be
expected from population growth.” Indeed, adult Medicaid patients are three times more likely
than the uninsured, and seven times more than patients with private insurance (which the
expansion would crowd out), to use an emergency room for conditions that could have been
addressed with primary care.™

Medicaid Expansion May Increase Uncompensated Care

When Maine expanded its Medicaid program to cover childless adults, as the PPACA’s
Medicaid expansion would do, uncompensated charity care by hospitals did not fall. It grew at an
accelerated rate, increasing five fold.*

Tragic Consequences

One Medicaid enrollee who turned to an emergency room when he couldn’t find primary
care was a 12-year-old Maryland boy named Deamonte Driver

. In 2007, Deamonte was suffering from a toothache, caused by an abscess. His mother
struggled in vain to find a dentist who would accept the family’s Medicaid coverage. According
to one account, “the Public Justice Center in Baltimore...made dozens of calls” on the family’s
behalf to find a dentist who would accept the family’s Medicaid coverage.52

Since only one in six Maryland dentists accepts Medicaid, the Washington Post reported,
“By the time Deamonte’s own aching tooth got any attention, the bacteria from the abscess had
spread to his brain . . . After two operations and more than six weeks of hospital care, the Prince
George’s County boy died.”™

“A routine, $80 tooth extraction might have saved him,” the Post concluded. “If
Medicaid dentists weren’t so hard to find.”

Would Expanding Medicaid Improve Health?
The Medicaid expansion may not even improve the new enrollees’ health at all. Oregon

Health Insurance Experiment investigators published an article in the New England Journal of
Medicine that found Medicaid had no discernible effect on measured physical health outcomes of



enrollees. Supporters thus have no reliable evidence to show the Medicaid expansion would
improve enrollees’ physical health at all, much less that it would deliver the largest gains in
health per dollar spent.

Let’s unpack that. Medicaid’s effect on the health of enrollees is theoretically ambiguous.
On the one hand, Medicaid will spend around half a trillion this year purchasing medical and
long-term care services for around 60 million people.> It would be difficult to spend nearly half
a trillion dollars on medical care without providing some benefits.

Yet Medicaid also has many effects that might negatively impact enrollees’ health. The
taxes that fund Medicaid—including both sales and income taxes—directly inhibit low-income
families’ ability to afford food, clothing, housing, and higher-quality educational options, all of
which contribute to health. That tax burden also reduces incomes indirectly by decreasing
economic activity and opportunity, making it more difficult for low-income workers to become
self-sufficient. Medicaid further provides powerful disincentives to climb the economic ladder. If
enrollees increase their earnings, they might lose a benefit worth thousands of dollars.>®
Medicaid also increases the cost of private insurance at the same time it lures people out of
private insurance.”’

One would hope that before state and federal governments would spend half a trillion
dollars per year on a program like Medicaid, they would establish whether the program will
improve health and achieve the greatest health improvements per dollar spent. Yet no one
bothered to measure Medicaid’s effect on the health of enrollees in a reliable way until Oregon
began a monumental new study in 2008—42 years and $9 trillion after the program’s inception.
Indeed, Congress debated the PPACA’s Medicaid expansion in 2009 and enacted it 2010 without
even waiting until the first set of results from the Oregon study became available in 2011.%®

The Oregon Health Insurance Experiment is essentially a PPACA field test. The State of
Oregon held a lottery that randomly assigned thousands of able-bodied Oregon adults earning
below 100 percent of the federal poverty level—in other words, the most vulnerable group
targeted by the PPACA’s Medicaid expansion—either to receive Medicaid coverage or nothing.
Economists then collected data on the lottery winners and losers. The use of random assignment
makes the Oregon Health Insurance Experiment’s results the most reliable information ever
collected on the effects of Medicaid.

Congress should have waited for the results.

In 2013, Oregon Health Insurance Experiment researchers reported, “Medicaid coverage
generated no significant improvements in measured physical health outcomes” for poor adults.”
Medicaid did increase per-person medical spending from $3,300 to $4,400. But even after two
years, Medicaid produced no discernible improvement in enrollees’ blood pressure, cholesterol
levels, blood sugar levels, or risk of heart attacks. All that additional spending should have had
an immediate impact on these important and treatable health measures, especially among the
poor. Medicaid’s failure to do so casts doubt whether the additional $1,100 of medical care it
makes available to enrollees improves their health in other areas, or over the long term. Since
government subsidies are less likely to improve health for people with higher baseline access to



care, the Oregon Health Insurance Experiment casts even greater doubt on whether the PPACA’s
subsidies for higher-income individuals will improve their health.

The results stunned and embarrassed supporters of the PPACA, who had portrayed the
law’s passage asa matter of life and death, particularly for the poor.®® Some complained the
sample size was too small, yet that’s just another way of saying the disease burden among the
expansion group is not as great as supporters have portrayed it. Others stressed the findings that
Medicaid reduced depression and financial strain. While the effect on depression is
unambiguously beneficial, it is unclear whether reducing the financial strain imposed by medical
bills should be an indicator of success for a program like Medicaid. If Medicaid has no impact on
health, one might prefer that the uninsured experience financial strain when they need expensive
medical care. That risk might prod people to purchase insurance and thus reduce the number of
people who experience financial strain.

Supporters of the Medicaid expansion have an obligation to show the $1 trillion the
PPACA would spend on new health care entitlements will actually improve the health of
enrollees. They cannot meet that burden of proof. There is no reliable evidence that Medicaid
saves lives, scant reliable evidence it improves health outcomes at all, and absolutely no
evidence that it is a cost-effective way of improving health. In the absence of such evidence,
there can be no urgent need to expand Medicaid.

Expanding Medicaid Would Destroy Jobs

The most vocal advocates of the Medicaid expansion are the Virgina hospitals and other
health care providers who would receive its subsidies.* As George Bernard Shaw noted, “A
government which robs Peter to pay Paul can always depend on the support of Paul.”®

These providers claim the Medicaid expansion would create or save jobs. In reality, it
would destroy jobs. Government spending does not appear out of thin air. The money spent is
diverted from other job-creating uses, and the taxes that raise those funds reduce overall
economic activity.®® University of Chicago economics professor Casey Mulligan explains:

Medicaid is a transfer, so it creates jobs in the sectors where it is spent, but it destroys
jobs at the source of financing (for example, someone fails to buy a new car because he
or she is lending money to the government to finance the expansion)...

States therefore have a choice of depressing their employment rates by accepting the
Medicaid expansion and the significant additional financing that goes with it, or forgoing
the expansion and its employment-depressing effects. ..

If enough states [refuse to expand Medicaid], both state and federal taxpayers could save
a lot, and the nation might avoid another depressing force on its labor market.*

Indeed, treating Medicaid like a jobs program is dangerously counterproductive. A
thought experiment can illustrate. Consider the following medical innovations:
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o Atrtificial respirators that pump oxygen into patients’ lungs.

e Oximeters, the small devices that attach to a patient’s forefinger, that automatically
measure the oxygen in her blood and display the results on a monitor.

e Blood pressure machines that automatically track the patient’s blood pressure, and
display that information on the same monitor.

e Dosage machines automatically that dispense the right amount of medication to the
patient at the right time.

e Mechanical hospital beds that automatically and gently adjust to prevent bed-ridden
patients from developing painful pressure sores.

e Electronic medical records that make patient information more secure and accessible,
and can reduce administrative costs and duplicative testing.

If supporters believe the purpose of Medicaid is to create jobs, they should endorse legislation
denying Medicaid reimbursement for these devices. Even better, they should endorse legislation
banning these innovations outright. Think of all the jobs such a ban would create for the nurses,
lab technicians, orderlies, and clerks who would then have to perform those tasks by hand! Of
course, that would be foolish, because it would make health care more expensive.

“Treating the health care system like a (wildly inefficient) jobs program,” two Harvard
economists recently explained in the New England Journal of Medicine, “conflicts directly with
the goal of ensuring that all Americans have access to care at an affordable price.”® Expanding
Medicaid for the sake of creating or saving jobs would reduce incentives to find ways of
delivering better health care at a lower cost, and soak up resources that could be put to better use.
The day Medicaid becomes a jobs program, we should abolish it—not expand it.

Washington Plans to Rescind Medicaid “DSH” Cuts Anyway

State officials don’t need to expand Medicaid to save hospitals from cuts in the federal
government’s Medicaid “disproportionate share hospital” payments. The federal government is
already planning to rescind those cuts, a development that further weakens the case for the
expansion.

Hospitals have lobbied for the expansion on the grounds that they need it to compensate
for the PPACA’s cuts to Medicaid DSH payments, which the hospitals receive from the federal
government to cover the cost of treating patients who don’t pay their medical bills. As a
preliminary matter, if hospitals dislike those cuts, they should not have endorsed the PPACA in
the first place. The hospital industry was nearly unanimous in its support for that law. Various
hospital lobbies “strongly urge[d]” Congress to pass the PPACA “with or without bipartisan
support” as a matter of “national security, equity and fairness.” They hailed the law as “historic,”
“a giant and essential step forward,” and a “major first step” full of “great improvements.” If the
Medicaid DSH cuts take effect, therefore, the hospital industry has no one to blame but itself.
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As it happens, it appears those cuts will not take effect. The Obama administration and
members of Congress from both parties have proposed eliminating them. In his budget proposal
for fiscal year 2014, President Obama proposed to rescind the Medicaid DSH cuts the PPACA
would impose in all states in 2015.°® The Obama administration’s Centers for Medicare &
Medicaid Services has proposed to eliminate two years’ worth of Medicaid DSH cuts.®’” Sens.
Debbie Stabenow (D-MI) and Roy Blunt (R-MO) have introduced legislation to rescind those
cuts.®® The bipartisan support for rescinding these cuts means Virginia has even less reason to
expand Medicaid.®®

Expansion Doesn’t Solve the PPACA’s Discrimination against Citizens

Arizona Gov. Jan Brewer (R) has claimed that not expanding Medicaid would result in
discrimination against U.S. citizens. In some cases the PPACA would provide larger subsidies to
legal immigrants (who would receive subsidized private insurance through an Exchange) than to
similarly situated citizens (who would receive Medicaid or no subsidies). The source of this
discrimination is the PPACA’s Exchange subsidies, and expanding Medicaid would not
eliminate it. States can eliminate this discrimination by refusing to establish an Exchange, as 34
states including Virginia have done.™

Here’s how the PPACA discriminates against U.S. citizens. Many states decline to cover
certain legal immigrants through their Medicaid programs. The PPACA’s authors therefore let
those immigrants purchase subsidized health insurance through an Exchange. The practical effect
is that if a legal immigrant and a U.S. citizen are both below the poverty level, the immigrant
may receive government-subsidized private health insurance, while the citizen gets less —
regardless of whether her state expands Medicaid. If her state expands Medicaid, she receives a
subsidy in the form of Medicaid coverage, which is generally considered inferior to “private”
Exchange coverage. If her state does not expand Medicaid, she receives no subsidy at all.

Note that expanding Medicaid does not end the discrimination against citizens, which
occurs whether the state implements the expansion or not. The only way to prevent such
discrimination is to block the Exchange subsidies, which the PPACA gives states the power to
do.

The PPACA authorizes Exchange subsidies only in states that establish their own
Exchanges. Virginia, along with 33 other states, has refused to establish an Exchange, which
blocks those discriminatory subsidies.

Unfortunately, the IRS is trying to issue those subsidies in those 34 states anyway. The
agency is attempting to tax, borrow, and spend more than $500 billion without legal
authorization, and indeed contrary to the plain language of the PPACA and congressional
intent.”

State officials who want to stop discrimination against U.S. citizens must challenge these

illegal subsidies in court, as Oklahoma attorney general Scott Pruitt has done.”® Stopping the
IRS’s $800 billion power grab is the only way to stop such discrimination. Expanding Medicaid

12



would not end it, because many citizens would still receive Medicaid coverage while immigrants
receive private insurance.

Expansion Would Not Eliminate Penalties against Employers

Some employers have endorsed the expansion because it would reduce the penalties they
face under the PPACA’s employer mandate. Yet the expansion would not eliminate penalties
against employers. Refusing to establish an Exchange and stopping the IRS’s illegal power grab,
on the other hand, would eliminate all penalties against all employers under the PPACA’s
employer mandate.

Expanding Medicaid would protect some employers from some penalties. The PPACA’s
employer mandate penalizes certain employers up to $2,000 per worker if (1) the employer fails
to offer sufficient coverage to all full-time workers, and (2) one of those workers receives a
subsidy through an Exchange. Workers who are eligible for Medicaid are not eligible for
Exchange subsidies. If a state implements the expansion, therefore, workers with household
incomes below 138 percent of the federal poverty level would not be eligible to receive
Exchange subsidies, and their employers could not be penalized for failing to offer them
coverage. Employers would still be penalized for failing to provide coverage to other workers,
however, thus many employers would receive no relief at all.

If a state refuses to establish an Exchange, however, then by law all Virginia employers
would be exempt from the employer mandate. The PPACA allows no Exchange subsidies
through a federal “fallback” Exchange, and therefore authorizes no penalties against employers
in Virginia and the 33 other states that have refused to establish Exchanges.” Virginia should
join Oklahoma and Indiana in challenging the IRS’s illegal Exchange subsidies in court.

No Exit

Supporters argue that if the cost proves too great, Virginia can simply back out of the
expansion. Some have even proposed an automatic “sunset” provision that would automatically
end the program on a specified date, thereby forcing the legislature to reauthorize it. A sunset
provision, they argue, would guarantee that the program would become permanent only if it
proves successful. In reality, even with a sunset provision, the expansion is a no-exit proposition.
Once implemented, it will become permanent despite the inevitable cost overruns, the damage to
the private insurance markets, and even if it fails to benefit enrollees. As Milton Friedman once
quipped, “Nothing is so permanent as a temporary government program.”74

Automatic sunset provisions have next to zero chance of sunsetting the expansion. State
officials are loath to cut Medicaid even under the “old” matching grant system, where Virginia
gets to keep 50 percent of the savings. Even if all else were equal, future Virginia officials will
be much less likely to sunset the expansion if the state can only keep 10 percent or less of the
savings.

Moreover, all else will not be equal. By the time a sunset provision would take effect, the
health care providers who are lobbying for the Medicaid expansion today will have grown
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dependent on the “their” new subsidies. If you think providers are lobbying heavily for the
Medicaid expansion today, just wait until you see their efforts to reauthorize it. That lobbying
campaign will be augmented by years of new expansion revenues, plus a new constituency that
does not exist today—i.e., new enrollees.

The fact that some states have proposed automatically shutting down the expansion on
December 31, 2016, illustrates how unserious and cynical sunset proposals are. Who can imagine
a state legislature dropping thousands of people from the Medicaid rolls just one week after
Christmas?

Even if Virginia tries to sunset the expansion, the federal government could nevertheless
block the exit. HHS Secretary Kathleen Sebelius could simply decree that states that implement
the expansion may not opt out, but must continue to comply with its requirements or lose all
federal Medicaid funds — even if the federal government reneges on its promise to shoulder 90
percent of the spending. The Congressional Research Service writes:

the [Supreme] Court did not address such matters as whether a state that chooses to
expand its Medicaid coverage may later decide to “opt out” of that choice and of the
expansion requirements...[ TThese practical ramifications of the Court’s ruling...will need
to be addressed by the Secretary of HHS, who has overall authority to implement the
provision7s5 of the Affordable Care Act, taking into consideration the Supreme Court’s
decision.

This would not be a stretch for Secretary Sebelius, who has taken much greater liberties than this
in implementing the ruling in NFIB (see below). Some legal scholars argue the Court could
uphold such a decree:

While the Supreme Court stated that the federal government cannot condition the first
dollar of existing Medicaid coverage upon a state’s decision of whether to opt into the
expansion, it did not say that those requirements of federal law would not apply after a
state has opted into the expansion. As such...it is entirely likely that a court would find
that the Secretary of Health and Human Services has the legal authority to condition
first-dollar federal Medicaid spending on...continuation in the expanded program. In
other words: the federal government may shift a greater portion of the financial burden to
states, but if [a state] has agreed to the expansion, it is likely that it will be locked into the
program with no meaningful way to exit without risking ALL federal Medicaid funds.’®

Is there a soul in Virginia willing to bet their own money that Sebelius would just let the
Commonwealth walk away from the Medicaid expansion? Even if the Court ultimately rules
against HHS, litigating the issue would be costly, not least because Virginia could have to keep
funding the expansion while the litigation is pending.

Does the “Arkansas Plan” Make Sense?

Under a proposal put forward by Gov. Mike Beebe (D), Arkansas has requested and
received approval to enroll the Medicaid-expansion population through the state’s Exchange.
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That approach would increase the cost of the expansion; would strip even more Americans of
their existing coverage by encouraging more employers to drop their health benefits; would
violate congressional intent; is of dubious legality;”” would make the PPACA even more of a
giveaway to private insurance companies; and would add a new form of discrimination to the
law—i.e., discrimination against low-income parents.

The Beebe plan would dramatically increase the cost of the expansion. MIT health
economist Jonathan Gruber, one of the PPACA’s architects, explains, “Medicaid coverage is less
expensive than coverage in the exchange for this population.””® The Congressional Budget
Office estimates covering expansion enrollees through an Exchange would cost an additional
$3,000 per person, increasing the overall cost of the expansion by 50 percent.”” Implemented
nationwide, such a plan would increase the cost of the PPACA and federal deficits by more than
$50 billion over 10 years.*®

Opening the Exchanges to Medicaid-expansion enrollees would encourage even more
employers to drop coverage. Gruber explains, “if the entitlement for low-income individuals is to
an exchange, disruption of existing employer insurance arrangements will be higher than if it is
to a Medicaid.”® Exchange plans will presumably offer better access to care than traditional
Medicaid. If so, workers will be more willing to drop their employer’s coverage to enroll in the
expansion, and firms with low-wage workers will be more likely to stop offering coverage
entirely. Under the Beebe plan, the share of expansion enrollees who would have had private
insurance anyway would therefore likely be even higher than the 82 percent projected under the
expansion.

The PPACA’s authors forcefully and repeatedly rejected this proposal in two separate
committees due to its cost. Shortly before the Senate’s Committee on Health, Education, Labor,
and Pensions voted down the idea, Sen. Jeff Bingaman (D-NM) said, “[F]or our committee to
say...that anyone covered by Medicaid could opt to go into the [Exchange] and obtain subsidies
I think would just add to the cost and I would have to oppose the amendment.”®? Before the
Senate Committee on Finance likewise voted down the proposal, chairman Max Baucus (D-MT),
the lead author of the PPACA, was strident:

I must say that this is a very bad amendment...If you are concerned about affordability,
you will reject this amendment outright immediately...this one just blows affordability
out the window. We cannot accept this amendment...I cannot understand how anybody
would vote for this amendment.®

Given such a clear statement of congressional intent, it would be wrong, and likely unlawful, for
HHS to spend up to $50 billion or more on a proposal that Congress expressly rejected.

The main beneficiaries of those additional subsidies would be insurance companies.
Since its introduction in 2009, left-wing critics have called the PPACA a giveaway to private
health insurance companies because it forces nearly all Americans to purchase those companies’
products. The Beebe plan would increase government spending by paying private insurers more
to cover Medicaid enrollees outside of Medicaid than those insurers receive for covering them
through Medicaid. It would therefore make the PPACA an even greater giveaway to private
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insurers. Paul Krugman rightly calls Beebe’s proposal “welfare for the medical-industrial
284
complex.

Finally, the Beebe plan creates a new “marriage penalty” or “family penalty” because it
would offer better coverage to low-income bachelors than low-income families. The Medicaid-
expansion population consists primarily of childless adults below 138 percent of the federal
poverty level. Meanwhile, families in that income range are often already covered through the
traditional Medicaid program. Under the Beebe plan, those childless adults would receive private
coverage through an Exchange, while low-income children and their parents would receive
Medicaid, which is widely regarded as inferior.®

States Can Decline All of the PPACA’s Medicaid Provisions

States can further reduce their Medicaid outlays, and federal deficits, by refusing to
implement any portion of the PPACA’s Medicaid expansion. The Supreme Court’s ruling in
NFIB v. Sebelius gave states the power to reject not just the expansion’s coverage for newly
eligible adults, but all mandatory Medicaid provisions of the PPACA.

As originally conceived, the expansion mandated that states expand their Medicaid
programs in numerous ways. States that failed to comply would lose all federal Medicaid funds,
which amount to roughly 12 percent of revenues for the average state.®® The Court found that
mandate unconstitutionally coercive.

The Court then freed states to refuse all mandatory Medicaid provisions of the law,
including mandatory eligibility for all adults and children below 138 percent of poverty,
“maintenance-of-effort,” the new “MAGI” income standard, eligibility determinations for
Exchanges, and so forth.?’

Shortly after the Court issued its ruling, however, Secretary Sebelius arbitrarily narrowed
the Court’s remedy. In a letter to governors, Sebelius invented the interpretation that states may
only opt out of providing coverage for newly eligible adults.®® Failure to implement any of the
provisions of the expansion would result in the same penalty as before NFIB: the federal
government would revoke all federal Medicaid grants. In other words, Sebelius is continuing to
threaten states with the loss of all federal funds—a penalty the Supreme Court held to be
unconstitutional coercion—unless they implement provisions of the law the Court made optional.
Maine ran afoul of Sebelius’ rewriting of NFIB and has challenged HHS in federal court.®® States
can further reduce the cost of their Medicaid programs, and federal spending and debt, by
following Maine’s example.

Better Options

Americans’ access to medical care is less secure than it should be, thanks to decades of
government interventions like the PPACA. Blocking and repealing this Act are positive steps
that will make health care more affordable and secure. For example, the CBO reports that
repealing the PPACA would reduce premiums for many consumers by freeing them to purchase
more affordable health plans.*
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Virginia and federal officials should not stop there. After rejecting both an Exchange and
the Medicaid expansion, and stopping the Obama administration’s attempts to ignore and rewrite
the law, state officials should adopt reforms that make health care better and bring it within the
reach of more patients.

A “Good Samaritan” Law

For example, Virginia should enact a “Good Samaritan” law like those enacted in
Tennessee, Illinois, Connecticut, and Missouri.®* Such a law would increase access to care for
the poor without costing taxpayers a dime or threatening other priorities like education.

Volunteer groups like Remote Area Medical engage doctors and other clinicians from
around the country to treat indigent patients in rural and inner-city areas of various states. These
volunteers are often turned away from providing free medical care to the poor, because—even
though they have a valid license from their own state—they do not have a license to practice
issued by the state they are visiting. Remote Area Medical has had to turn away patients or
cancel clinics in California, Florida, Georgia, and other states due to these licensing restrictions.
“Before Georgia told us to stop,” says founder Stan Brock, “we used to go down to southern
Georgia and work with the Lions Club there treating patients.” After a tornado devastated Joplin,
Missouri, Remote Area Medical arrived with a mobile egleglass lab. Missouri officials prohibited
the visiting optometrists from giving away free glasses.’

Tennessee, Illinois, Connecticut, and Missouri have now enacted laws that allow out-of-
state-licensed clinicians to deliver free charitable care in their states without incurring the
considerable and unnecessary costs of obtaining a new license. To protect patients, visiting
clinicians are still subject to the malpractice laws of whatever state in which they are practicing.

Let Patients and Doctors Reform Malpractice Liability

Virginia can also expand access to care for the poor, again without costing taxpayers a
dime, by allowing patients and providers to enact their own “med mal” reforms via contract.

The cost of medical malpractice liability insurance increases the price of health care for
patients, pricing many low-income patients out of the market. Some “med mal” reforms would
reduce medical prices, potentially making medical care more affordable. On the other hand, to
the extent that these reforms limit physicians’ exposure to liability, they may reduce incentives to
improve the quality of care, or prevent some injured patients from recovering the full cost of
their injuries.”®> When these types of complicated tradeoffs exist, the best approach is to let
patients choose the tradeoff that works best for them.

Virginia should allow patients and providers to adopt their own med-mal reforms via
contract.” Patients who want caps on non-economic damages, mandatory binding arbitration,
medical courts, or a “loser pays” rule could choose those reforms, and enjoy any concomitant
reduction in their medical bills. Patients who prefer to have an unlimited right to sue could write
one into contracts with their medical providers, and pay whatever markup comes with that added
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protection. Where states have already imposed caps on noneconomic damages or other
limitations on patients’ right to recover, this freedom would allow patients to demand greater
protection than those states currently allow. The resulting experimentation would inform all
patients and providers about which med-mal reforms do the best job of protecting patients from
the dual harms of negligent care and unnecessarily high prices.

The obstacle to such contracts is that courts will not enforce them. That unfortunate
judicial trend denies care to low-income patients by denying them the opportunity to decide for
themselves whether accessing medical care now is more important than an unlimited right to sue
in the unlikely event they suffer an injury due to a provider’s negligence. The General Assembly
should direct courts to enforce such contracts. Such a law would expand access to care for the
poor, again without imposing any costs on taxpayers.

Study Whether Medicaid Works

Most non-health care experts are surprised to learn, as discussed above, how little reliable
evidence there is on whether Medicaid improves health, and how there is no evidence it is a cost-
effective way to improve health.”> Though the Oregon Health Insurance Experiment is a
promising start, some observers complain it was too small®® and Oregon officials have
unfortunately halted that experiment.

Rather than expand Medicaid, Virginia should apply for a waiver to conduct an Oregon-
like experiment with existing populations, to determine exactly what taxpayers are getting for the
billions of dollars they are forced to contribute to the program. Such a study would reduce state
and federal Medicaid spending while improving the state of knowledge about Medicaid’s effects.

No doubt some will object to randomly assigning Medicaid slots among existing
populations. Yet the Oregon Health Insurance Experiment showed that losing the lottery reduced
average medical spending among study subjects by just 25 percent, with no indications of harm
to their physical health. The truly unethical course would be to preserve or expand Medicaid
without knowing whether that additional spending helps enrollees, or just harms taxpayers.

Conclusion

Twenty-six states argued before the Supreme Court that the PPACA coerced states into
implementing an unaffordable Medicaid expansion. The Medicaid expansion remains
unaffordable today given current projections, and its actual cost is likely to exceed those
projections. Perhaps more important, expanding Medicaid conflicts with the goal of delivering
affordable, high-quality health care. Virginia should wisely and politely decline to participate.

! Portions of this testimony are adapted from Michael F. Cannon, “50 Vetoes: How States Can Block the Obama
Health Law,” Cato Institute White Paper, March 21, 2013, http://www.cato.org/sites/cato.org/files/pubs/pdf/50-
vetoes-white-paper.pdf.

Z See Michael F. Cannon, “50 Vetoes: How States Can Block the Obama Health Law,” Cato Institute White Paper,
March 21, 2013, http://www.cato.org/sites/cato.org/files/pubs/pdf/50-vetoes-white-paper.pdf.
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